IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-739489- D6
AND ALL OTHER SEAMAN S DOCUVMENTS
| ssued to: Janes P. PENDERGRASS

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1876
Janmes P. PENDERGRASS

Thi s appeal has been taken in accordance with title 46 United
States Code 239 (g) and title 46 Code of Federal Regulations
137. 30- 1.

By order dated 4 June 1970, an Exam ner of the United States
Coast CGuard at New York, NY. revoked Appellant's seaman's
docunents upon finding him guilty of msconduct. The
specifications found proved allege that while serving as 3rd cook
on board SS PRODUCER wunder authority of the docunent above
captioned, Appellant:

(1) on 3 March 1968, at Antwerp, Belgium wongfully
t hreat ened the second mate, one Robert Giier, with
bodi |y harm

(2) on the sanme date, wongfully failed to perform
duties at Antwerp and on departure therefrom

(3) on 28 February 1968, wongfully, perversely, and
wi t hout consent, touched the private parts of one
D. Moscoffian, a crew nenber, at sea;

(4) on 2 March 1968 at Antwerp, belgium wongfully
threatened bodily harmto Dr. Mscoffian;

(5 on 3 March 1968 at Antwerp, Belgium wongfully
used foul and abusive | anguage to the second nate;

[a specification originally nunbered 6 was ordered nerged with
5, while original specification 7 and 8 were di sm ssed]

and, while serving as 3rd cook on board SS SOUTHWESTERN VI CTORY
under authority of his docunent, Appellant:

(9) on 5 Decenber 1968, at  Zeebrugg, Bel gi um
wongfully failed to performhis duties; and



(10) on 6 Decenber 1968, at  Zeebrugg, Bel gi um
wongfully failed to performhis duties; and

(11) on 3 Decenber 1968, at Oostende (Ostend), Bel gi um
wongfully attenpted to batter one kenneth Roberts, a nenber of the
crew, with a bar stool

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduced in evidence the testinony
of live wtnesses, depositions on interrogatories, and voyage
records of both PRODUCER and SOUTHWESTERN VI CTORY

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order revoking al
docunents issued to Appell ant.

The entire decision was served on 6 Novenber 1970. Appeal was
timely filed.

FI NDI NGS OF FACT

From 16 February 1968 to 5 March 1968, Appellant was serving
as second cook on board SS PRODUCER and acting under authority of
hi s docunent.

David Moscoffian, age sixteen, was a crew nessman aboard
PRODUCER. About 23 February when the vessel was at sea Appel |l ant
approached Moscoffian at work and called him"Tw ggy" and "honey."
Appel lant invited Moscoffian to his room saying that he would give
him a beer. Appellant also proposed to Mscoffian that when the
vessel reached port they should go together to a notel and
Appel I ant woul d buy clothes for the nessman.

On 28 February 1968, while the vessel was still at sea
Moscof fian, who had been playing cards in the nessroom left the
messroomto go to bed. Entering his fo'c'stle, which he shared
with two others, he undressed and got into his bunk, a lower. He
drew the curtain and turned off the bunk light. He heard the door
of the room being opened. The curtain was opened. The nessman
turned on the bunk light and saw Appellant with the upperpart of
hi s body extendi ng over the bunk. Appellant turned the bunk |ight
of f, addressed Moscoffian as "Tw ggy" and "sweet heart,” and touched
Moscoffian's testicles. He invited the nessman to cone to his
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room as he wished to talk to him Mscoffian nade a noi se, got
out of the bunk, and clinbed up into the bunk above his. Appell ant
| eft the room

Moscoffian reported the matter to the nmaster on 29 February
1968. The master promsed to investigate. On 2 March 1968 the
vessel reached Antwerp. Moscoffian was in the nessroom when
Appel l ant entered, addressed him in terns |ike those nentioned
above and nade propositions to the sane effect as those nentioned
above. Wien Mscoffian declared that he wi shed to have nothing to
do with Appellant, Appellant smashed a cup on the table and said,
"God damm t, now you are going to get it. |'m going bel ow and get
a gun and I'mgoing to kill you."

On 3 March 1968, Appellant, who had been ashore, arrived at
t he vessel about 0600 and introduced three unauthorized visitors,
one male and two fenale, into the crew ness. Wen the second nat e,
Gier, who was on watch, cane to the nessroom on notice of the
presence of unauthorized persons, and ordered Appellant to get the
visitors of the ship, Appellant used foul and abusive | anguage to
Gier and threatened to hit himon the skull with a fire axe. The
| ocal police were called for, but before they arrived, Appellant
and his friends had | eft the ship.

Appel l ant performed no duties on the vessel that day unti
after the vessel had sailed from antwerp.

Appel | ant was discharged from the vessel at ansterdam on 5
March 1968 "for cause.”

Wth respect to his service aboard SOUTHWESTERN VI CTORY
Appel I ant was serving under authority of his docunment as 3rd cook
aboard the vessel on all dates in question.

On 5 and 6 Decenber 1968 he wongfully failed to performhis
duties while the vessel was at Zeebrugg, Bel gi um

On 3 Decenber 1968, when the vessel was at QOostende, Bel gi um
appel l ant and one Jerry Luckett, a w per aboard the vessel, were in
a bar called "the Playboy Cub." One Kenneth Roberts, another
menber of the crew, entered the club. While Roberts, apparently
closing a door, had his back to Appellant, Appellant attenpted to
hit Roberts on the head with a bar stool. Luckett disarnmed
Appel | ant before the battery could be consunmmated. All nenbers of
SOUTHWESTERN VI CTORY' s crew were ordered out of the club

[ am substituting my own findings of fact for those of the
Exam ner, since the Examner's are inadequate for three reasons.
First, to state that, "It has been proved that X is Y," while an
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acceptable legal conclusion, is not a "finding" that "X is Y."
Second, nost of the operative facts are stated only in the
Exam ner's opinion, not in his findings. Third, nost of those
facts concealed in the opinion are derivable only by inference,
since nost of the opinion is nerely a recitation that a wtness
"testified that..."

[ need not set forth separate reasons for ny findings since
the bases stated by the Exam ner are adequate. ]

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. It is contended in Appellant's first point that the
decision of the Examner was arbitrary, unreasonable, and not
supported by "the weight" of substantial evidence. This argunent
is directed to the findings that Appellant made "unnatural advances
upon a fellow seaman.” It is specifically urged that since R S.
4450 provides for the right of cross-exam nation of wtnesses,
Appellant was denied his rights because sonme persons whose
statenments were attached to an official log entry of PRODUCER were
not subject to cross-exam nation, apparently on a theory that the
testinony of the victimof the "advances" had to be corroborated by
the testinony of another w tness.

Appel l ant's second point is:

"It is further submtted that the hearing exam ner gave
undue wei ght to | ogbook entries which were replete with
hearsay, erroneously admtted, and prejudicial."

APPEARANCE: Newark Legal Services Project, Newark N. J. by Richard
N. Tilton, Esq.

CPI NI ON
I

My first observation on this appeal is that the role of an
adm ni strator is sonetines frustrating. The decision of the
Exam ner was served upon Appellant on 6 Novenber 1970, five nonths
after the hearing ended. Notice of appeal was filed by a new
counsel who had not represented Appellant during the hearing. On
12 February 1971, although counsel had not asked for a copy of the
record, a copy was sent to him On 13 April 1971, within the 60
day period allowed for perfecting an appeal, counsel decl ared that
he had read the transcript and did not intend to file "any
addi tional papers"” in the case.



It is disappointing that such a broad brush allegation of
error as the second one asserted before the transcript was even
prepared is not supported by specific references to the record
grouped in orderly fashion.

The suspicion mght arise that perusal of the record di ssuaded
counsel fromattenpting to buttress the assertions nmade earlier;
nevert hel ess, grounds for appeal have been asserted and | am
requi red to nmake deci sion on the record.

To take Appellant's second allegation of error first, as the
| ess specific in that in asserts no supporting references at all,
| can say only that, with the possible exception of the log entry
dealing with the episodes involving David Mscoffian, all |[|og
entries in evidence were nade in accordance with 46 U. S.C. 702 and
thus constituted not only adm ssible evidence but prima facie
evidence of the facts recited therein. Sight is often |ost of the
fact that the hearsay nature of a record kept in the regular course
of business, as to the person who nakes the record does not
disqualify the record, fromadmssibility as an exception to the
hearsay rule. Added to that is the extra dignity conferred on an
official | og book entry.

I nsofar as Appellant describes the |log book entries as
"replete with hearsay"” and "erroneously admtted,” wthout nore
specificity, | can say only that they were properly admtted and
not only constitute and exception to the "hearsay rule" but
constitute prima facie evidence of the facts recited. 46 CFR
137.20-107. Wth respect to Appellant's use of a third descriptive
term "prejudicial," | cannot give a direct answer. Matters judged
"prejudicial"™ to a party are usually matters brought before the
trier of facts erroneously. Once matters are brought in
erroneously, the question of whether the error was prejudicial or
not nust be considered. Since the log entries in question were not
erroneously admtted into evidence they were not, in sone abstract
sense, "prejudicial."

In the absence of error in connection with the adm ssion of
the evidence, | mnust construe the word "prejudicial” to nean
"damagi ng." But all evidence against a person is damaging. The
resolution is possibly best expressed in the words of counsel at
hearing in this very case. Wen a deposition record was offered in
evi dence, counsel was asked whether he had any objection. H s
answer, realistically fornulated, was "It's ruinous, but it seens
proper. No objection.” R-100.
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Appel lant's one concrete and identifiable ground for appeal
may be considered now. He conplains that the Exam ner's deci sion
is "arbitrary, unreasonable, and not supported by the weight of
substantial evidence" and directs attention to the specification
all eging inproper touching of the private parts of the person
Moscof fi an. It is said that the matter is so serious that the
testinony of the wtness Mscoffian nust be corroborated by nore
than a | og book entry wth statenents attached, nust, in fact be
corroborated by the testinony of other w tnesses whose testinony
was subject to cross-exam nation. The subpoena powers conferred by
46 U.S.C. 239(d) is nentioned and the right to cross-exam ne
W t nesses conferred by 46 U S.C. 239(d) is referred to.

In general it must be pointed out that Appellant, represented
by conpetent counsel at hearing had the opportunity to
Cross-exam ne every wtness who appeared against him either in
person or by deposition and exercised the right in each instance

but one, deposed w tness. Wth respect to the matters in the
specification conplained of, this general consideration does not
control. Coser scrutiny of Appellant's argunent is required.

He says, in effect,:

(1) when honosexual conduct is charged as m sconduct
under R S. 4450, the testinony of the victim nust be
corroborated before findings can be predicated thereon,
and

(2) the corroboration nmust be nore than a | og book entry
supported by attached statenment of w tnesses who are not
subj ect to cross-exam nation.

| am far from convinced, although | need not decide the
guestion here, that the official log entry with attached statenents
constitutes prima facie evidence of the offense under 46 CFR
137.20-107(b). It is, however, adm ssible under paragraph (a) as an
exception to the hearsay rule, and thus can serve as corroboration.
Most inportant is the fact that corroboration of the testinony of
the live witness was not required. Hs testinmony was of the
quality and weight to support the Exam ner's findings on the point.

Y

Appel lant's act of perversion alone, wthout regard to the
many ot her offenses found proved, nerits the order of revocation.

ORDER
The order of the Exam ner dated at New York, N Y. on 4 June
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1970, i s AFFI RvVED
C. R BENDER
Admral, United States @Guard
Conmmandant

Si gned at Washington, D.C., this 1st day of May 1972.



| NDEX
Evi dence

Log entries
Log entries

Prima facie case, establishnent of
Exception to hearsay rule

Prej udi ce
Log entries not prejudicial
Sexual perversion

Evi dence hel d sufficient



